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Identifying and Teaching
against Misconceptions:
Six Common Mistakes
about the Supreme Court

Diana E. Hess

My colleagues in science and math tell me that discussing students’ preconceptions
and misconceptions is a typical part of the discourse about teaching in their fields.
By contrast, [ rarely hear social studies teachers talk about this—perhaps because so
much of the content in social studies is or could be contested and we therefore shy
away from labeling students’ ideas as “pre” or “mis” conceptions.’

As a general rule, in my social stud-
ies courses I tend to focus on topics and
issues that are controversial or—as [ often
argue—are taught as “settled” and really
need some unsettling.? But I do not think
that everything that should be taught in
social studies is controversial. In fact,
much of what I think students should
learn is not controversial—just hard.
Consequently, I have come to believe
that it is important for teachers to think
deeply about the kinds of understandings
that students come in with, identify their
conceptions, and then organize teaching
purposely to develop the “pre” and cor-
rect “the mis.”

An institution that is commonly taught
about in middle and high schools is the
U.S. Supreme Court. Many people—
adults and young people alike—hold
misconceptions about how it works.
Interestingly, however, this lack of
knowledge does not stop people from
having a generally positive opinion of the
Court—especially relative to the other

two branches of the federal government.3
Every so often, polling is done that asks
people to name Supreme Court justices
as well as other groups (e.g., the Three
Stooges and the Seven Dwarfs). The find-
ings are always embarrassing and a bit
bizarre. Notably, an astonishingly large
percentage of people in the United States
know all three of the stooges’ names (74
percent to be exact), and about 8o percent
can name two of Snow White’s dwarfs.
By comparison, 63 percent of Americans
cannot name two Supreme Court jus-
tices.* Clearly, we should not over-gen-
eralize—it may be that some people who
cannot name justices actually know a lot
about the Supreme Court. Conversely,
knowing the name of a justice does not
indicate that a person understands any-
thing substantive about the Court. Yet
it is my sense that most people are not
informed about what the Supreme Court
does—in part because the media typi-
cally pays little attention to the Court,
except when a Supreme Court position
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falls vacant and a new justice has to be
nominated and approved.’

For many teachers, then, it is likely
that while most of their students may
have vague ideas and feelings about
the Court, they are not coming into the
classroom with robust content knowledge.
However, this does not mean that they
do not have any conceptions about the
Court and what it does, or should do. In
my experience teaching high school stu-
dents in a variety of venues, and listening
to hundreds of middle and high school
teachers talk about their understand-
ings about the Court—and what their
students tend to know and not know—I
have encountered six key misconceptions
that many people hold about the Court
(and the Constitution) that need to be
corrected, or at least contested.

1. The Constitution Applies to
Everyone and Everything

When [ was teaching high school govern-
ment, history, and law courses, it was
not unusual for students to believe that
virtually every person and organization
with which they interacted had to “follow”
the Constitution. Because many students
thought the Supreme Court only heard
cases that dealt with the Constitution, this



mistaken belief often worked to corrupt
their understanding of what the Court
did. It was not unusual for me to hear stu-
dents say that their parents had violated
their Fourth Amendment rights when
they searched their bedrooms; complain
that a private organization limited their
free expression rights when it enforced
strict behavior rules for activities; or
argue that employers were violating their
rights under the Constitution when they
told them what to wear to work.

This mistaken belief about the
Constitution’s reach is a sign that the core
concept of “state action” had not been
formed. That is, in virtually all circum-
stances, the Constitution only applies
to actions taken by a federal, state, or
local government actor. But my students
believed that any person or organiza-
tion that “governed” them by exerting
authority in their lives was analogous to
the “state” and therefore had to follow
the Constitution. For example, one of my
students believed that his employers were
violating workers” Fourth Amendment
rights when they searched employee lock-
ers. This was a clear signal that he held
a misconception about the reach of the
Constitution. If he had understood the
concept of state action, he would have
realized that because his employer was
a private entity, not the government, it
was under no obligation to adhere to
the procedures required by the Fourth
Amendment.

I realized that for a variety of reasons,
my students seemed to have one large
concept labeled “rights” under which
they thought everything fit—as opposed
to a more variegated understanding of
the multiple sources of rules and rights.
I have since come to believe that many
people, not just young people, do not
know what state action is. Thus, a fun-
damental misconception needs to be
corrected by explicitly teaching students
about the limits of the Constitution’s
reach, and particularly about the differ-
ence between state and non-state actions.
This is a perfect topic for a concept for-
mation lesson where students are pro-
vided with examples of constitutional
cases that clearly illustrate state action

(as well as non-examples) and asked to
identify who is being accused of violating
the Constitution (e.g., aprison warden, a
public school board, or a city council).

2.The Liberation Generalization
Another belief that many people hold
is that the Courts primary and most
frequently enacted function is to
liberate people from the heavy hand of a
discriminatory majority. Supreme Court
scholar Michael Klarman traces this
misconception to the Court’s landmark
decision in Brown v. Board of Education.
Klarman explains,
The conventional assessment of
the Court’s countermajoritarian
capacity has been distorted, I
believe, by a single decision—
Brown. Because that ruling
rescued us from our racist past,
the conventional storyline runs,
the Court plainly can and does
play the role of heroic defender of
minority rights from majoritarian
oppression.°
I learned about the relationship
between Brown and the formation of the
“liberation generalization” when a very
skillful and experienced teacher told me
how learning about the contemporary
Supreme Court worked to diminish
her interest in teaching a course
in American government. She had
attended a professional development
program where she was taught that the
primary function of the Supreme Court
is to ensure uniformity in the federal
judiciary. Consequently, most of the
cases the Court chooses to decide
revolve around legal issues for which
there was disagreement among the lower
federal courts. This information was
profoundly disturbing to this teacher.
She exclaimed, “I grew up at the time of
Brown—we revered the Court.” Because
she interpreted the ruling in Brown as
a particularly potent representation of
the Court liberating people from racist
policies that the “majority” had enacted,
she had come to believe that this was
what the Court typically did.
While there is a robust debate about
whether the purpose of the Court
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should be to provide individuals with
protection against the majority, there is
less controversy among scholars about
whether the Court sees that as its role,
or has in fact, actually done that on a
consistent basis. This is not to suggest
that there are no examples of the Court
performing this function, just that this
particular role of the Court may be
more the exception rather than the rule.
Most recently, the Court’s controversial
decision in the 2003 gay rights case
Lawrence v. Texas has been interpreted
by some as a particularly powerful
example of the Court’s majority acting
to liberate or defend a group that
was targeted by legislation (e.g., the
“majority”). In this case, the Court ruled
that a Texas state law that criminalized
homosexual sodomy violated the due
process clause of the 14th amendment.
But it is important to note that many of
the opponents of the Courts decision
in the case have challenged the very
right of the Court to overturn majority
decisions—especially if they are about
topics that are not explicitly mentioned
in the Constitution.

Teaching to  correct students’
misconception that the Courts primary
role is to liberate people is challenging,
because this is clearly one function of
the Court—and when that function is
performed, the cases are often very
important, so they garner landmark
status. Yet it is a misrepresentation to
teach that this is the focus of the Court
most of the time.

3. The Belief in Error Correction

Another common misconception that
many lay people hold is that the role of
the Court—as the “highest court”—is
to correct errors when lower courts
have made mistakes. But in most cases,
the fact that a federal or state court
below made a decision that seems to
be erroneous is not, by itself, a major
reason why the Court takes a case. Most
students would be surprised to know
that if the error is actually a dispute
over the “true” facts, then the errors
are solely in the domain of the trial
courts and will be not corrected or even
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Clarence Earl Gideon, while incarcer-
ated in the 1960s, mailed a petition to
the Supreme Court making the case
that anyone accused of a crime should
be guaranteed the right to an attorney,
whether or not he or she could afford
one. On March 18, 1963, in the landmark
Gideon v. Wainwright decision, the
Supreme Court agreed. Gideon was
buried in an unmarked grave in 1972.
Twelve years later the American Civil
Liberties Union donated a tombstone

for his grave, pictured at right, at Mount

Olivet Cemetery in Hannibal, Mo.

(AP Photo/Diane L. Wilson)

addressed by the appellate courts. This
is not to suggest that the Court does not
overturn lower court decisions on issues
of law (in fact, about 75 percent of the
cases the Court decides do overturn a
decision from below), but that is not its
primary function. The Supreme Court
is not so much an error-correcting court

as a uniformity-producing institution.

To understand the significance of
this distinction, it is important to
understand how cases get to the Court
in the first place. Virtually all the cases
decided by the United States Supreme
Court have been granted a writ of
certiorari. Certiorariis a Latin word that
means “to be informed of” Black’s Law
Dictionary defines a writ of certiorari as:
“An order by the appellate court to bring
the case before them when the court has
discretion on whether or not to hear an
appeal” The Court does not have to
grant requests for writs of certiorari, and
most of the petitions requesting one are
denied. For example, in most years the
Court receives about 7,500 petitions for
certiorari, but they typically take only
75-85 cases.

The vast majority of cases the Court
agrees to decide each year involve
a question about which there is

disagreement among the lower federal
Courts of Appeals (this is called
a “circuit conflict”)’ Supreme Court
litigator Tom Goldstein analyzed the
Court’s docket in one recent term and
found that 80 percent of cases involved
a circuit conflict.® As a general rule of
thumb, the conflict must be significant
enough to deserve attention. There are
many instances in which the Court does
not hear a case even when there is a
circuit conflict. But if a strong argument
can be made that a case focuses on an
important question for which there is
currently a conflict among circuits, and
there is a need for a uniform answer
across the nation (such as what a part
of the federal tax code means), then it is
more likely that the Court will decide to
hear the case than they would a case for
which there was not a circuit conflict.

4. The Gideon Effect

In addition to addressing misconcep-
tions about the kind of cases the Court

typically decides, it is important to teach

accurate information about who is more

likely to get a case heard by the Court.
Among the cases the Court has selected to

hear, very few are in forma pauperis, or

cases filed by people who cannot afford
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the filing fee. In recent terms, an aver-
age of only one-tenth of one percent of
paupers’ petitions were granted review
(8 cases out of 6,386 in 2002-2003),
compared to an average of 4 percent of
paid cases (83 cases out of 1,869 in 2002-
2003), during the same terms. This is
extremely important information because
itillustrates how relatively rare it is for the
Court to take a case filed by a person in
prison, a common misperception some-
times referred to as the “Gideon effect,”
after Gideon v. Wainwright, in which
the petitioner, Clarence Earl Gideon,
famously appealed to the Court with
his handwritten petition. This case is
commonly taught—as it should be—but
if not put in the context of its rarity, the
effect of the case will be to reinforce a
misconception about what kinds of cases
the Court typically considers, and why.

5. A Ruling is a“Right” Answer

In addition to misconceptions about
what kinds of cases the Court takes,
and for what reasons, it appears that
many people believe that when the
Court decides a case, its members
are identifying the “right” answer to a
challenging question. As Justice Robert
Jackson famously wrote, however, “We



are not final because we are infallible,
but we are infallible only because we are
final” In an unusual statement, Jackson’s
remark acknowledges that the Court
makes mistakes. By definition, then, it
seems logical that the Court’s rulings are
supposed to be “right” answers. If they
were not, how could the Court make
mistakes? The Court often goes to great
lengths to communicate this belief when
it overturns its own precedents. In these
decisions, the majority will often say
that the Court got it wrong in the past,
and this wrong must now be righted.

But if that were really the case, then
how do we explain the tendency of the
Court to split on many hot-button cases,
such as those that involve affirmative
action, abortion, gay rights, or
presidential-vote counting? Although
most of the Courts decisions are not
split, in the cases involving matters that
are especially divisive to the public, the
Court often splits as well. What makes
the Brown decision so unusual is that it
was the exception to this general rule—a
divisive issue that the Court decided
unanimously.

When the Court wades into matters
that deeply divide people in the United
States, it is usually a solid bet that they
involve questions for which there is
lively dispute about what the correct
answer should be. That is, there is a
lively intellectual contest going on
that involves scholars and the public
about what is the right answer to a
constitutional or legal question.

Rather than being viewed as final
arbiters in this intellectual debate,
justices are better seen as participants
in the debate—and what they rule is not
“right,” just what a majority of the Court
agree on at a particular time. Finality,
not being right, is what the system is
designed to produce. Today, we would
not say that the Courts decision in
the Dred Scott case was “right,” but it
was final from a legal standpoint, even
though the social and political issue was
an open wound. This does not mean that
the Court’s decisions can be ignored, but
its decisions can certainly be criticized—
and indeed, this is an important

Fifty-seven percent of Americans cannot name any current Supreme Court justice, but 74
percent can name all of the Three Stooges—Larry, Curly and Moe.

productive part of public discourse in a
democratic society. Teachers who adopt
this latter view are more likely to ask
students to evaluate whether they think
the Court made the correct decision
in a particular case, a pedagogical
move that would go a long way toward
correcting the misconception that
what the Court rules is right simply
because it emanated from the Court.
In other words, Justice Jackson may
have overstated his case (perhaps
intentionally so) when he said the Court
was infallible because it was final. A
more accurate read of the Courts role
in the knowledge-production process
(which is one way to characterize the
sector that the Supreme Court is in) is to
say thatthe Courtis neitherinfallible nor
final. Either of those options would be,
by definition, antithetical to democratic
notions of how the meaning of what
is “right” comes to be constructed and
reconstructed.

6. Interest Groups and the
Court: Disrobing the Blind
Justice Metaphor

Another significant misconception
that many people hold about the
Court is that Court decisions are
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made without influence from the
public—or specifically, from groups
the public forms to influence policy,
such as Planned Parenthood and
Liberty Forum. This misconception is
probably linked to the mistaken belief
that the Court’s primary function is
to serve in an antimajoritiarian role;
if the Court is supposed to constantly
“check” the majority, then it must not be
susceptible to its views. However, even
a cursory understanding of how interest
groups influence the work of the Court
indicates that the notion that the Court
makes decisions without input from the
public is false.

The important that
individuals and interest groups have on
the Court’s thinking is not something
that the Court hides; indeed, it openly
admits such
influences. For example, it is fairly
common knowledge that individuals
and groups interested in the outcome
of a case file amicus (or friend of
the court) briefs, in which they are
expected to provide important ideas
and information they want the Court
to consider when ruling on the case.
The Court relies on these briefs, and
it is clear that some of them are quite

influence

and even references

Collection, The Supreme Court Historical Society/Steve Petteway



Although an unusually
large number of such briefs were filed
in the two University of Michigan
affirmative action cases (over 100),
many of the justices asked questions
that referred to one in particular—a
brief supporting affirmative action filed
by a group of former military academy
superintendents and retired military
officers. This brief was also referenced
in the majority decision written by
Justice Sandra Day O’Connor.

While many standard government
textbooks individuals
and groups can file amicus briefs,
few explain how deeply and broadly
engaged many groups are in the work of
the Court on a variety of levels. Interest
groups routinely pay for or provide a
party’s legal representation. In fact, they
often “shop” for compelling cases that
they think the Court will resolve in
their favor. This has been a frequently
used litigation tactic by groups of every
persuasion. These same groups serve the
reverse function—working to keep cases
off the Court’s docket—by discouraging
petitioners from going forward with
an appeal (or in one recent example,
encouraging a party to settle a case even
after the Court had granted review).°

Not only are many interest groups
deeplyinvolvedinthe work of the Court,
but some are involved in an inordinate
number of the Court’s cases. In the term
that just ended, the National Chamber
Litigation Center, Inc. (the public
policy law firm affiliated with the U.S.
Chamber of Commerce) filed 18 briefs
in support of certiorari, 15 briefs on
the merits, for a total of more than 25
percent of the Court’s cases. When
one high school teacher learned this
at a recent professional development
institute about the Supreme Court,
she exclaimed, “But isn’t that just like
lobbying—andaren’tthecourtssupposed
to be independent?” This exclamation
sparked a very interesting conversation
about what the role of interest groups
in the Court should be.* What became
clear to the teachers attending the event
was that interest groups are much more
involved with the Court than those

influential.

mention that

teachers had previously believed—and
they now needed to figure out how to
communicate that to students.

The Effect of Correcting
Misconceptions

Teaching to  correct  students’
misconceptions about the Supreme
Court may seem like a form of myth
busting. Some people might think that
this will diminish students’ respect
for important government institutions.
In fact, it is possible that teaching to
correct students’ misconceptions may
cause students to be less likely to revere
the Court. However, we should not
fear this result. I think we should be
more nervous about teaching students
to revere institutions. After all, awe is
the enemy of inquiry. Conversely, it
is more important that people know
how institutions, such as the Supreme
Court, really work if they are to truly
understand what influence it has on
US. society. Correcting many of the
misconceptions I have described could
serve an important role in disentangling
the damaging connection that is often
made between reverence and engaged
citizenship. For example, someone who
understands that the Court’s primary
and most frequently enacted function
is to create uniformity in the federal
court system may be less likely to view
the Court as a political savior. This can
be a good thing if we want to encourage
people to let their views be known in
the policy-making process. I am not
suggesting that the Supreme Court, as an
institution, does not deserve respect—I
think it does, even though, like most
people, 1 disagree with some of its
decisions. But true respect is much more
powerful when it comes from a strong
knowledge base that can only be built if
we recognize misconceptions and teach
in a very explicit way to correct or at
least expose them.

I doubt that all students hold the
misconceptions I have discussed, or that
my list of misconceptions is complete.
However, | have frequently encountered
theminmyexperienceteachingaboutthe
Court. In the past, I did not consistently
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and purposely plan instruction to target
students’ misconceptions and work to
change them. Now, I intend to work
toward that goal, because eliminating
misconceptions about critically import-
ant institutions in our society is a step
to building deep knowledge about how
such institutions actually work—surely
a more important goal than simply
fostering reverence. &
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tive action.
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Summer Institute sponsored by Street Law, Inc., and
the Supreme Court Historical Society. This annual
institute is for middle and high school social studies
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go to Streetlaw.org.
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