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The nation has heard much in the news
lately about military tribunals. President
George W. Bush has authorized military
tribunals to try non-U.S. citizens for acts
of terrorism against the United States. 

Most people don’t know what a mil-
itary tribunal is or how it compares to
other courts. I interviewed Frank Moran,
executive director of the Boston Bar Asso-
ciation and a retired Air Force colonel,
who spent eight years as a military judge
and served as chair of the American Bar
Association Standing Committee on
Armed Forces Law.

What is a military tribunal? 
A military tribunal or military commission
is a court-like forum that is created with-
in the military to try a person accused of
crimes. It is authorized by the U.S. Con-
stitution and the Uniform Code of Mil-
itary Justice (UCMJ), which is a federal
law (Title 10, United States Code, Chap-
ter 47) passed by Congress. The great
majority of the UCMJ is devoted to the
rules concerning the trial of U.S. service
personnel by court-martial. Article 21,
UCMJ, however, provides authority to
convene other military tribunals “with
respect to offenders or offenses that by
statute or by the law of war may be tried
by military commissions, provost courts,
or other military tribunals.” 

Courts-martial are different from mil-
itary tribunals because the law involved
and their rules for procedure are well
established in the UCMJ and Manual for
Courts-Martial. It is important to under-
stand, at the outset, that the rules, pro-
cedures, and law applying to U.S. courts-
martial provide very extensive
protections to the rights of the accused,
in the same manner as any other court
in the United States. Although the pres-
ident’s authority to convene military tri-
bunals derives from the Constitution and
the UCMJ, the president has great dis-
cretion in developing the rules and pro-
cedures of a military tribunal, which may
be quite different from those applying to
courts-martial.

According to President Bush’s order,
who might be tried by military 
tribunal? 
On November 13, 2001, President Bush
signed an executive order that creates
the authority to try non-U.S. citizens by
military tribunal where there is reason
to believe that the accused is a member
of the al Qaeda terrorist group or has
engaged in, aided or abetted, or con-
spired to commit acts of international
terrorism, or acts in preparation for ter-
rorism, intended to cause injury to the
United States or its citizens, or has
knowingly harbored any such persons,
and that it is in the interest of the Unit-
ed States that such person be subject to
this order.

Military tribunals have historically
been conducted to try war criminals.
War criminals are typically combatants
who violate the law of war, which is a
settled body of international law. For
example, the most obvious war crime is
the intentional killing of noncombatants
(civilians). The last time the United
States convened military tribunals was
during World War II. More than one
thousand German war-crime defen-
dants were tried before U.S. Army mil-
itary tribunals, some of whom were
found not guilty, and more than 250
death sentences were carried out. Sev-
eral countries that Germany occupied
also tried German war criminals using
their own military tribunals.

How do military tribunals differ from
other courts? 
A crucial point needs to be made about
the authority contained in the UCMJ to
convene military tribunals, which makes
a significant difference in the answer to
your question. Article 36, UCMJ, states
that pretrial, trial, and post-trial proce-
dures, including modes of proof, for
courts-martial and military tribunals
may be prescribed by the president by
regulations that shall, so far as he consid-
ers practicable, apply the principles of law
and rules of evidence generally recog-
nized in the trial of criminal cases in the
U.S. district courts. 

In Section 1 (F) of his November 13
order, President Bush specifically exer-
cised his prerogative to find that it is not
practicable to apply the principles of law
and rules of evidence of the U.S. district
courts to the rules that will be estab-
lished for military tribunals. Certain
basic rules have been established by the
order, and the secretary of defense has
been charged with developing further
rules that, at the date of this interview,
have not been issued.

It is easiest to see the differences on
a chart (see p. 98). The public debate on
military tribunals has, so far, compared
trial by military tribunal only with trial
in U.S. district court. I include courts-
martial in the comparison for two rea-
sons: one, to suggest a court-martial as
an alternative trial forum, having the
advantages of being conducted by the
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military (including overseas) while
affording the same or similar rights
found in U.S. district court; and two, to
demonstrate how the rules in military
tribunals established by President Bush
are, so far, quite different from the mil-
itary justice system that we have today.

What are the rules of procedure in
these three different forums?
The Federal Rules of Criminal Proce-
dure and the Federal Rules of Evidence
govern the procedures in U.S. district
court.  In courts-martial, the procedures
are found in the UCMJ and the Manu-
al for Courts-Martial (MCM), and the
Military Rules of Evidence are contained
in the MCM.  These rules are, of course,
supplemented by court decisions inter-
preting the rules or constitutional pro-
tections applying to any aspect of pro-
cedure. As for military tribunals, as of
the date of this writing, the only rules
for procedure or evidentiary rules are
found within the four corners of the
president’s November 13 order.  How-
ever, the order provides for the secre-
tary of defense to issue further rules,
which will expand on the very basic
guidelines set forth in the president’s
order.

The Federal Rules of Criminal Pro-
cedure and the UCMJ and MCM gen-
erally cover preliminary proceedings,
jurisdiction, pretrial matters, arraign-
ment, venue, trial procedures, sentenc-
ing, appeals, or other reviews of findings
or sentence.

In cases tried in U.S. district court
and by court-martial, there are very
comprehensive rules and case law
regarding pretrial notice, disclosure and
discovery, including the disclosure of
evidence to the defendant which tends
to negate the defendant’s guilt (excul-
patory evidence) or to reduce the sen-
tence. For example, the prosecution
would have to disclose the existence of
a confession to the crime made by one
other than the defendant. The seminal
case of Brady v. Maryland, 373 U.S. 83
(1963), has applied a Fourteenth
Amendment due process standard for
the disclosure of exculpatory evidence
to the defendant, and this right applies
to a defendant in U.S. district court and

to the accused in a court-martial. In
court-martial procedures, pretrial dis-
covery is more liberal and less formal
than in U.S. district court. However, no
such rules are yet provided for in mili-
tary tribunals, and the argument could
be made that under the Ex Parte Quirin
case (see p. 98), no constitutional right
to such disclosure would apply. If the
prosecutor in a military tribunal is a
lawyer, however, that prosecutor may
be bound by the ethical standards in the
American Bar Association’s Standards
for Criminal Justice (Prosecution Func-
tion), which provide that it is unprofes-
sional conduct intentionally to fail to
make disclosure to the defense of the
existence of exculpatory evidence or evi-
dence that would tend to reduce the
punishment.

What reasons has the White House
given for using military tribunals? 
President Bush and members of his staff
have stated several reasons why military
tribunals provide advantages over civil-
ian trials. They spare civilian jurors,
judges, and courts the grave risks asso-
ciated with conducting terrorist trials.
They more easily allow the government
to use classified information as evidence
without compromising intelligence and
military efforts. And military tribunals
can dispense justice swiftly, without
years of pretrial or post-trial appeals.

Given the events over the last few
years, culminating with the September
11 attacks, it is reasonable to assume that
the location of any trial of a person asso-
ciated with al Qaeda will be considered
a prime target for a terrorist attack. U.S.
civilian courts have tried terrorists in the
past, but certainly a trial held on a mil-
itary installation or military ship has a
greater security advantage. Classified
information can and has been protect-
ed in U.S. district court, but the relative
ease of doing so within the military offers
greater protection for that information.

The greater difference is in the abil-
ity of the court to resolve the case quick-
ly. There is no question that the rules
contained in the president’s order sig-
nificantly ease the ability of the prose-
cutor to prove facts and of the tribunal
to reach its findings of guilt or innocence.

Many people oppose military tribunals
on the basis that they will violate
accused terrorists’ rights. What direc-
tions do you think the ensuing debate
might take?
In Taliban-ruled Afghanistan, the public
could not even express themselves with
music, and criticism of the government
was dealt with severely. In the United
States, one constitutional guarantee that
we all cherish is the freedom of expres-
sion—the right to publicly criticize even
our president without sanction. 

Public debate of important issues
will lead to their correct resolution, and
the widespread and heated discussion
about whether military tribunals should
be used in the wake of September 11
shows that our democracy is functioning
well. In answering this question, let me
discuss various issues concerning military
tribunals that I hope will spur the debate. 

Two points bear on my comments.
First, as I’ve already mentioned, the pres-
ident’s order designates the secretary of
defense to issue orders and regulations
for the conduct of military tribunal pro-
ceedings; but, at the time of this writing,
the rules have not been issued. In late
December 2001, draft regulations were
circulated for comment in the Pentagon,
the Department of Justice, and the White
House, and these are believed to contain
some protections for an accused that are
found in procedures in a court-martial or
trial in U.S. district court. Some of the
concerns of military tribunal critics may
be satisfied by the provision of certain
rights to defendants that may appear in
these orders and regulations.

Second, selective use of military tri-
bunals may likewise address critics’ con-
cerns. The first case of a non-U.S. citi-
zen tried for terrorism connected to the
September 11 attack is that of Zacarias
Moussaoui, who was arrested in the
United States. He has been indicted in
U.S. district court, rather than being
brought before a military tribunal.

U.S. constitutional rights normally
extend to non-U.S. citizens. Are there
any precedents for denying these
rights?
Yes. The U.S. Supreme Court in Ex Parte
Quirin, 317 U.S. 1 (1942), upheld a 
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Tribunal, Court-Martial, and U.S. District Court: A Comparison

Component Military Tribunal Court-Martial U.S. District Court     

Pretrial Detention Persons may be held, but no
rules yet established on
length, etc.; president’s order
says accused has no right to
seek remedy in another court.

A speedy trial and protections
against unlawful detention are
afforded; detention may be
challenged in U.S. court
(habeas corpus).

Laws requiring bail and speedy
trial; habeas corpus law may
be used for release.        

Decision to Prosecute Determined by the president. Art. 32 proceeding provides
disclosure of evidence to
accused and counsel.

Grand jury indictment
required. 

Rules of Evidence Admission of evidence,
“which, in opinion of tribunal,
has probative value to a 
reasonable person”; secretary
of defense may issue further
rules.       

Comprehensive rules of evi-
dence in Manual for Courts-
Martial; thereafter, reference
to U.S. district court rules that
are not inconsistent.

Federal Rules of Evidence.

Standard of Guilt “A full and fair trial”; other
guidance may yet issue from
secretary of defense. 

Proof beyond a reasonable
doubt.

Proof beyond a reasonable
doubt.

Composition of Forum Members of tribunals as find-
ers of both facts and law.  

Military judge determines law,
court members determine
facts (unless military judge
without jury).

Trial judge determines law,
jury determines facts (unless
trial judge without jury).

Secrecy of Evidence or
Hearing

Order does not require open or
closed hearing; closing the
hearing or secrecy of evidence
“in a manner consistent with
protection of classified infor-
mation.”

Open trial required; hearing
may be closed and secrecy of
evidence and record ordered
with respect to classified infor-
mation (e.g., in the interests of
national security).

Open trial required; hearing
may be closed and secrecy of
evidence and record ordered
with respect to classified infor-
mation.

Vote on Conviction Two-thirds vote, a majority
being present.

Two-thirds vote, except unani-
mous for death sentence.

Unanimous vote. 

Sentence Two-thirds vote, a majority
being present.

Unless judge without jury
determines sentence (except
death), unanimous for death
sentence; three-fourths for
more than ten years; two-
thirds for lesser sentence.

Determined by judge.    

Appeals Conviction and sentence sub-
ject to final review only by
president or, if designated,
secretary of defense.

Conviction and sentence may
be reviewed by convening
authority, then military service
courts of appeal, then U.S.
Court of Appeals for Armed
Forces (civilian judges) and
possibly U.S. Supreme Court.

Appeal may be taken to U.S.
Court of Appeals and possibly
U.S. Supreme Court.  
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military tribunal that tried six German
military saboteurs who landed in the
United States in violation of the laws of
war. The Supreme Court approved the
military tribunal notwithstanding the
absence of Fifth and Sixth Amendment
protections and other procedural rules
found in normal criminal cases. The
court found that the practice of military
tribunals was recognized by the law of
war prior to the adoption of the Con-
stitution and has been followed in sub-
sequent wars. Some contest the author-
ity of President Bush to order military
tribunals in an “undeclared” war against
terrorism conducted by an entity that is
not a sovereign state.

What arguments are being made to
provide constitutional rights to those
who would face military tribunals? 
The United States has long stood for the
proposition of equal justice under law.
This ideal has been the hallmark of our
nation’s legal system and has set the lead-
ing example of the rule of law through-
out the world. The structure of the mil-
itary tribunal does not present the
appearance of an unbiased and inde-
pendent forum, and the procedures are
so favorable to the government as to raise
doubts that trials before them would be
fundamentally fair. Thus, critics argue
that constitutional rights and the proce-
dural rules applicable to U.S. citizens in
our courts should apply to non-U.S. cit-
izens even in a military tribunal.

Further, the United States has long
advocated for basic human rights to be
afforded to U.S. citizens when they are
facing trial for criminal offenses in for-
eign countries. Its credibility in doing so
will be seriously compromised in the
face of the rules set out for military tri-
bunals. Finally, the U.S. reputation for
justice is being diminished, as demon-
strated by the government of Spain’s
recent reluctance to extradite terrorists
to the United States if they would face
the new military tribunal. 

Robert Hirshon, American Bar
Association president, has stated, “Even
with [today’s] new and frightening land-
scape, the familiar landmarks of the Con-
stitution and the Bill of Rights can—
indeed, must—guide us.” He expressed

concern that the president’s order on
military tribunals does not allow for pub-
lic proceedings or habeas corpus, allows
a lower standard of proof than military
courts-martial, and requires only a two-
thirds vote rather than a unanimous vote
for the death sentence. On February 4,
2002, the ABA House of Delegates
adopted a Resolution that approves the
use of military tribunals but recom-
mended that Congress have a role in
establishing military tribunals; that mil-
itary tribunals should guarantee that
defendants are presumed innocent and
must be proved guilty beyond a rea-
sonable doubt; that a death sentence
should require a unanimous verdict; and
that tribunals follow the settled rules for
courts-martial, including the right to
appeal to the U.S. Supreme Court.

What are some arguments against
affording U.S. constitutional rights to
accused terrorists? 
Those holding this position point out
that constitutional rights are not
absolute and must be balanced with sig-
nificant threats to the security of our cit-
izens. They assert that when a foreign
force for the first time in our nation’s
history murders more than three thou-
sand innocent U.S. citizens on our soil
and threatens to continue such attacks,
extraordinary action is required, such as
the establishment of military tribunals
with less stringent protections for the
accused.  They also argue that the nation
should not be willing to set a non-U.S.
citizen free on a “legal technicality” to
allow that person to lead the next sui-
cide attack on our homeland for the sake
of  “equal justice under law.”

Sen Patrick Leahy (D-Vt.) peers over the shoulder with his camera as President Bush signs
the USA PATRIOT Act Bill during a ceremony in the White House East Room, on October 26,
2001. The law gives police unprecedented authority to search people’s homes and business
records secretly and eavesdrop on telephone and computer conversations. Left to right are:
Sen. Orrin Hatch, R-Utah, Patrick Leahy, D-Vt., Sen. Harry Reid, D-Nev.
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Most of the constitutional protec-
tions afforded to criminal defendants
have been developed only within the last
fifty years by the U.S. Supreme Court’s
interpretation of the Constitution. Such
interpretation has taken place solely
within the context of a criminal justice
system that is willing to set a guilty per-
son free rather than possibly convict an
innocent person. Our justice system
affords more rights to the accused than
does any system in the entire world. The
“cost” of this system to our society has
been acceptable. 

But today’s context is new: terrorist
attacks that result in the murder of thou-
sands, damage in the trillions of dollars,
and threatened biological or nuclear
attacks. The cost to our society of afford-
ing constitutional protections for
accused suicidal terrorists is unaccept-
able to the many people who argue that
our criminal justice system was never
intended as the due process system for
non-U.S., mass-murdering war crimi-
nals. According to them, accused ter-

rorists should receive due process, but
the process due a war criminal like that
found in other war-crime tribunals
around the world.

What about procedural rights (some of
which are constitutional)? What are
the arguments for affording the same
procedural rights to accused terrorists
as are applied in U.S. district court or
courts-martial?
The Human Rights Watch organization
and many other critics who hold this
position maintain that the American tra-
dition of  “justice for all” will be under-
mined, along with the ability of the Unit-
ed States to promote fair trials abroad,
unless basic due process rights are pro-
vided for in military tribunal procedures,
including the following rights.
• The accused is informed of all charges. 
• The accused is not forced to testify

against him- or herself, nor may state-
ments from him or her be obtained
through coercion; and any statement
so obtained is excluded from evidence.

• The accused has a right to counsel of
his or her choice, at public cost if he
or she is indigent, and the ability to
freely communicate with a lawyer and
have adequate time to prepare defense.

• The accused is given access to all
exculpatory evidence. 

• The accused has the right to be pres-
ent during trial.

• The accused has the assistance of
translators or interpreters.

• The accused has the ability to cross-
examine all witnesses against him or
her, challenge other evidence, and
introduce witnesses on his or her behalf.

• The accused is presumed to be inno-
cent until guilt is proven beyond rea-
sonable doubt.

• Any conviction is not based on acts
or omissions that were not offenses
under law at the time they were com-
mitted.

• The penalty for any offense is not
greater than it was when it was com-
mitted. 

• There is a right of appeal to the U.S.
Court of Appeals for the Armed
Forces. 

• No death sentence can be adjudicat-
ed without a unanimous vote. 

What are the arguments against
affording such procedural rights to
accused terrorists? 
Many are related to publicity, practical-
ity, and the likely outcome of the trial.
Most people agree that a long, drawn-
out trial of any al Qaeda leaders, espe-
cially Osama bin Laden, with the atten-
dant publicity, would carry with it the
increased rage and retaliation of those
committed to this cause, a “stage” for
propaganda from this radical group, and
the greater likelihood of converts to this
cause. 

The Federal Rules of Evidence and
the Military Rules of Evidence (for use
in courts-martial) exact a high standard
before evidence is allowed to be “admit-
ted” and considered by the finder of fact,
and they would require a lengthy trial.
There are many rules, including the qual-
ifying of documentary evidence; the
admissibility of evidence, such as photos
and tapes; and the consideration of
hearsay testimony that might be relaxed

Prisoners in Shibergan Prison in Afghanistan in December 2001. U.S. forces sealed off
the northern Afghanistan prison on December 29, so they could transfer detainees,
foreigners, and possibly some Afghans, to a staging area for suspected al Qaeda and
Taliban members, some of whom could face U.S. military tribunals.
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or avoided in a military tribunal. The dis-
tance between the source of the evidence
(e.g., Afghanistan) and the location of
trial (e.g., the United States) multiplies
the impact of these rules because of the
logistics of providing live witnesses or
responding to unexpected evidence dur-
ing trial. The cooperation of witnesses
sometimes depends on whether they will
be required to be transported—in this
case, halfway around the world—to pres-
ent their testimony. 

By comparison, the standard for
admissibility in a military tribunal estab-
lished under President Bush’s order is
evidence that “has probative value to a
reasonable person” and is more easily
achievable. A military tribunal would
result in a more expeditious trial and can
still provide the requisite due process.
Trying cases from the Bosnian war, the
United Nations Court in the Hague per-
mits fact-finders to consider hearsay evi-
dence, convictions and sentencing by
nonunanimous vote of the judges, and
the closing of the proceedings for “safe-
ty” and “security” reasons. The two
criminal trials of the terrorists convict-
ed for the 1993 bombing of the World
Trade Center were held in U.S. district
court. One trial lasted five months with
more than two hundred witnesses and
more than one thousand exhibits, and
the second trial took more than eight
months involving more than two hun-
dred witnesses and hundreds of exhibits.
In 1996, the government of Sudan
offered to arrest Osama bin Laden and
place him in Saudi custody for extradi-
tion to the United States. The White
House decided it did not have an ade-
quate case to convict him in U.S. courts
and rejected the offer. The use of mili-
tary tribunals would likely have result-
ed in more expeditious trials—and a deci-
sion to take custody of Osama bin Laden
to try him.

What impact is September 11 likely to
have on our legal system? 
The most powerful country in the world
has experienced a frightening blow from
an organization of terrorists who have
proven that our best defenses can be
overcome by sheer will and determina-
tion. It has changed many things in our

country, not the least of which is how
we view our legal system. National secu-
rity and public safety are now compet-
ing interests to individual liberties at a
level that we have not seen since World
War II, and public opinion polls bear that
out. The president of the United States
has ordered unprecedented changes in
laws affecting rights of individuals. 

Here are some questions that remain
to be answered: Does the president’s
order suspend the use of habeas corpus
in these cases? To what extent should
secrecy in military tribunals be allowed
when not dealing with classified infor-
mation? What minimum due process
should be afforded accused persons in
military tribunals, like the right to coun-
sel, to confront witnesses, and to pres-
ent their own case? Does the use of
court-martial rules satisfy those who
believe the tribunal’s rules are insuffi-
cient, thus at least allowing the military
to conduct the case overseas or in the
United States for reasons of security?

What difference will public debate
about military tribunals have? 
U.S. law and public policy are not stat-
ic; they are alive and usually responsive
to the needs of our society, continually
balancing interests to attain the com-
mon good, consistent with our Consti-
tution. Public debate of these important
issues is crucial to their just resolution.
When judges, members of Congress,
and the president make decisions, they
must follow the law, but they must also
listen to public views on important
issues. Good citizens educate them-
selves on these issues and make their
views known in various forums and at
the voting booth. By such debate, good
citizens can influence the outcome. G
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